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Abstract:

This study aimed at highlighting the human rights in the Islamic and the contemporary
western thoughts, and clarifying the interest of the Islamic and the contemporary Western
thinkers in this matter in order to get a reconciliation assembling the best of the two thoughts,
since representing the originality and contemporaneous. The researcher used the descriptive
analytical theoretical approach, The results showed that the Islamic and the contemporary
perspectives comprehending all the rights such as: the freedom of thought and belief, work,
learning, live, woman rights, equity in front of the law, and struggling the discrimination.

The results also clarifying autonomy and originality in the rights and freedom in Islamic
thought, and the equilibrium of legislation, Moreover, the similarities of the human rights in
Islam and the West appear in the World Declaration for Human Rights in 1990, which
emphasized the contribution in the efforts on this field that aimed at prevent the utilization
and persecution, it also emphasized on human rights in freedom and good life which share
with the Islamic Sharia (Law), which reveals that the most previous principles originate in the
Islamic Thought, In the light of the results the researcher suggests some recommendations.

Key words: human rights, Islamic thought, Western thought)
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ABSTRACT:

Modern penal policy has become moving toward political reduction of
punishment, and as a result of development in various walks of life and complexity,
and this has resulted in a significant increase in the number of crimes which are in
their entirety by simplicity and lack of sophistication, and thus not to damage the
particle public morality and well public order on the one hand, and on the other hand,
the inability of the judiciary's role to accommodate the huge number of cases brought
before it, and that is simple in its entirety, and in front of this problem finds its modern
penal policy to search for alternatives to the traditional criminal procedures, and
among these alternatives it penal, which empowers the legislature to judge the penal
go with chapter in the criminal case (offenses and minor offenses) before it without
hearing witnesses and no defense and does not achieve, but rather that issues the
criminal matter after examining and studying the case file, and therefore it is working
to reduce the of cases before the judiciary and thus a full-time serious and important
issues, and is also working on the economy in expenses and legal costs .
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Abstract:

The international law of occupied nations <people and ones who are exposed to
egression legitimates that they have the right of self-defense, on the basic of their right is self-
determination, stay and defend their existence in facing any aggression, This research has
sought to demonstrate the legitimacy of the Palestinian resistance in defending the right of
Palestinian people to self- determination and facing the Israeli occupation and aggression, and
the compatibility with the international law standards.

The research has reached several conclusions, the most important one is legitimate
asylum Palestinian people to resist occupation, including armed resistance, the Palestinian
resistance against the Israeli occupation and aggression guaranteed by international law <as it
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is by operation of a basic human right, is the right of legitimate defense and the right to self-
determination. The research also found that giving priority to the international community for
the political interests at the expense of the victory of the rights of peoples, led to his failure to
support the Palestinian right to defend the legitimate and end the occupation of its territory
and self-determination.

Finally, search out many recommendations, notably the international community's moral
and legal responsibilities towards the rights of the Palestinian people and in particular enable
them to end the occupation by operation of his fundamental right to self-determination, It also
demanded the Palestinian national authority to redouble their efforts and implement wide-
ranging diplomatic and media campaigns to clarify the image of the Palestinian resistance and
linked to the national struggle of peoples, in addition to expose Israeli violations and terrorism
perpetrated on the Palestinian people and linked to state terrorism offending legal norms
stipulated by international law.
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Abstract:

This research paper aims to the statement of the basic differences between the armed
resistance and terrorism, in the context of the emergence of the phenomenon of trying to
describe some resistance movements of terrorism, in order to eliminate them and distort its
image and reduce her supporters at the level of world public opinion and local levels, has
increased those risks in recent years, so as to narrow the boundaries between terrorism and the
right of armed resistance, certainly Israel was the biggest beneficiary of the confusion
between the two concepts, which invested Israel to strike and tarnish the image of the
Palestinian resistance, has also diluting its activity, and that as what you are doing these
recent operations in the face of the Israeli occupier a terrorist act, with that international law
recognizes the legitimacy of their work out of their right to self -determination.

Keywords: international terrorism, the armed resistance, the difference between terrorism and
resistance, the Palestinian issue.
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Abstract:

The ban on religious intolerance as a violation of the prohibition of discrimination is part of
the general prohibition of discrimination, regardless of the basis for, after discrimination in
violation of the human right to equality. The Declaration and Programmer of Action adopted
in 2001 and the outcome document of the Durban Review approved 2009 together constitute
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tow systems are comprehensive and are distinct essential to combat racism, racial
discrimination, xenophobia and related intolerance

International human rights institutions have confirmed that Article 4 of the Convention on
the Elimination of All Forms of Racial Discrimination is not self-executing because it obliges
states parties to adopt legislation to combat hate speech. And that States are obliged to ban
hate speech is perfectly coordinated with respect for freedom of expression contained in
Article 19, the exercise carried out with a special duty and responsibilities However, Article
20 does not entitle ban speech just because it indicates or lead to outcomes such as violence,
but the right, or rather it includes a narrow class of speech is limited to speech that establishes
or originates a call to hatred based on race, religion or national hatred.

Tolerance does not mean accepting social injustice or give up one's beliefs or tolerated it
means that one is free to stick to his convictions and accepts that others adhere to their beliefs,
tolerance means recognizing that different by nature human beings in their appearance and
their situation, their language and their behavior they have the right to live in peace and in the
match inwardly It is also their appearance means that the views of the individual means that
do not impose on others

Thus, considering this research and in the two sections ban religious intolerance as a
violation of the prohibition of discrimination in the first section and the prohibition of
religious intolerance as a violation of the prohibition of hate in the second section
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Résumé:

Les sujets des droits de I'nomme sont parmi les sujets les plus importants qui
préoccupent l'opinion publigue interne et internationale, la communauté international a
chercher depuis la Déclaration universelle des droits de I'hnomme a respecter et a mettre en
ceuvre la protection de ces droits, qui ont connu une extension depuis les années soixante-diX
du siécle dernier, en particulier I'éemergence de nouveaux concepts comme le concept de
protection de I'environnement et du développement durable, se présenter avec une nouvelle
gamme de droits de I'nomme connu sous le nom de la troisieme génération des droits de
I'nomme, y compris le droit au développement, le droit a I'héritage commun, et le droit a un
environnement sain et sécuritaire.

Cependant, ces nouveaux droits, en particulier le droit de I'homme a un environnement
sain et securitaire avaient pris une large controversée sur sa nature et sa valeur juridique, sont-
ils des simples principes généraux ?, des principes morals pris 1’obligation par les nations
avec une volantée de choisir, ou bien sont- ils des droits fondamentaux de I'étre humain
reconnus au niveau national et internationale ?, qui exiges, les respectés, les appliqués, les
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protégés et de les promouvoir, a I'échelle national et international, tout cela nécessite la
recherche et I'analyse des différents aspects de ce sujet pour comprendre la nature et la valeur
et les effets de la reconnaissance du droit humain a I'environnement en tant que droit de
I'nomme de troisieme génération.
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Résumé :

La conscience des droits de I'Homme dans le monde arabe se considére comme la conscience
des Droits en général. La conscience décrit ainsi la compréhension par I’individu de son monde, un
processus actif au cours duquel la personne utilise les catégories culturelles pour construire une
conscience de soi. La conscience inclut a la fois la liberté, I'égalité, la participation politique et la
liberté d’opinion. En effet, I’analyse vise ainsi a montrer :Comment la culture des droits humains doit
se cristallise-elle dans la conscience du citoyen arabe ? La conscience des droits de I'Homme se base
sur la connaissance, la maitrise et la défense de ces Droits. Ainsi, la conscience n’est réalisée qu’avec
ces droits issus a travers le développement et le déploiement de la culture des droits de I'Homme par
les établissements d’enseignement, de la famille et les médias. Or, la mise en point de la culture des
Droits de I’Homme reste limitée dans le monde arabe par rapport au monde occidental en raison de la
culture qui émane de la conscience du citoyen occidental et codifiées dans les conventions
internationales et les lois nationales. A cet égard, on signale que cette question fondamentale de la
conscience des droits de I'hnomme ne réside pas seulement dans les conventions internationales et les
lois et les décisions nationales que vous spécifiez, et soutenu, et il est essentiellement la question de la
prise de conscience de ces droits afin de les revendiquer et de les exercer.
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Mots clés: Conscience, Droits de I’Homme, culture, culture des Droits de I’Homme, conscience
politique, participation politique, démocratie
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) ROUSSEAU (J.-J.), "Du contrat social", (I,1), Société nouvelle de librairie et d’édition, Paris, 1903, p.107.
%)Voir, DERIVRY (D.), "MEAD GEORGE HERBERT - (1863-1931)", Encyclopadia Universalis [en ligne],
consulté le 15 avril 2015. URL : http://www.universalis.fr/encyclopedie/george-herbert-mead/

ol (03T ) (kb jgane GBIl R Lengr 3 LBV B s bt Beedas B alie Bhes” SL ALY S o) jpate calb Cm
NTA2 Yo ¥ 3l el Y 3G Sl sl e
el ddpe Ll fail Lot o ¥ e oS Al e (Ol Bsi Slllaas s (092 Ty) (pladl de el 380 e

Aopn gani= 1 ol e QLY Gy e ) LYY o V23 () b sl L Oggs)l s M aelens V) il (3 ali” ()
eV AN e L ) OIS gy 1Y

Aanll) ST 3 oy alally S g Lady S ol A d

S Al LA pli] 3 Ll Bsid) s i Ledy ¢ pland) Al am

NAEA ple SLGYI Bsad M) OOeY! Ll w518y Bdle Gaid) ool Ledy SUDeYly 331sH Ao

YV=A 2o (1888 QLY Baid ayall Al (" opsh cailias OLY) Baim psgie” (o) abaallit

XYoo el o M OLSYI Baie Slodlaas pmas (09T () e Lol QST e

www.jilrc-magazines.com - human@jilrc-magazines.com


http://www.universalis.fr/encyclopedie/george-herbert-mead/

J1] szammus.
e Y
b4 : . T . . e -
Revue{{das-Dro.xt%i;ywmme 2016 Q‘j.? 9 suadl - &JE el.a." - QL««J}’] Sgé> Ju d=se
N\ | /~—-4

3" 1 e GnaSY guilind delay g lud¥ Bedzmy (£l canyadll wic aBgn Bpsl Ale §9
G LS clane o dpelatr) Slied &1 oo Sl Gaky pdn 0¥ Bsaxll sda 0sSlay gl Bsas 0 d O el
Lyog ealarlly cpally ¥y Bldl 3 (OLud¥) Boi> ilyz caliza (ty Ugg el o (il 8508 L]
Mzl Sy ol W slag slas Lagd dalizell Colgzdl sia Laal 058y @ity ). sl

sy oyl Wl olegiasll (o ple Sy Fodndl (£l ol Gsdmy (£oll O] «Joall LiSas o (a9
Al plads alises (e Aol il gaiall wlis ae cldg (ool 081 (10 Sliawdll Caiazio 3 Ugall &yl
O dasd Apyall Slaazzll gud Gsamtl (£5]1 8L die gt Lo Colud ¥ Bgdo WS plii | he Jandl 2T (10
oodially aslell (pall 3 G 5l eall alle Aileas 2l 1y Lyl oyl alesy &izyls Ligaall ol
it @ gl 2l Lagiu pe caSes @I Aal,Sly 1yl G Loy Bunanll Aopall igaddl (£9 Bl Ka
(F£99 > IS L e satd] 0 6,31 sl ol aldly juass

BT 02y « piang (uisd @ ceadd) sl dpey il slael clilen¥l Grolual al8asYl dl> Ll sda ool wal
gz YISal 4 dsl wad el adl as L Asge G cgaddly Losaes Lawd § Mslsio Lelpo agis
lia @9 Al Slsill e (wdgs 3 Aglall dabudl lolusal Jiay (10 Loy oDl Liad dplay)! Jilaslls
09lall (£51) semma cnpdaadly wsladl 493 3 dpall Jodl Zaelee oyl Aeall jaige Jleel cdslis sy
Olazy @ b haoull Tuse gy @il goliiall @Sl (olael 5o 053lally (#5116 03] olaj¥) Az lsl S
sy 3 ol SlusYg eual) allaidd Bagall audl 5 ¥ 1is caladdl 1ia sliy Lgaie o Lags 9" cougaddd]

who e ol Gy M3y (Olu) ashar Lasiidl (3 dkolie B TOLSYI Baid QU Capped) b [ (30 bl Slll el s ek IS
JSTag 33l G B 50E ag (0L Bwlb1 Buidl on OLSY) Bgdimy o w18 o ai ol air gl ad ol 23 o By of i of blge”
o o) ST S i Olead 2] el BEL a3l 3 Leashss Lyl (3 Wellaber oyl OF 8] 52 13gd sz ag &gl Aol clal)
D’aprés, HAMROUNI (S.) et KELIBI (S.), "Lexique de terminologie électorale arabe- francais", PNUD
Tunisie, 2014, p.33.

) LAKSIRI (F.) :"A survey on Human Rights Awareness in Combodia"”, Education in Asian Schools, Vol.4,
2001, pp.10-127. Consulté le 15 avril 2015, ’article est disponible en ligne :
http://www.hurights.or.jp/archives/human_rights_education_in_asian_schools/section2/2001/03/a-survey-on-
human-rights-awareness-in-cambodia.html. Voir aussi, LOCHAK (D.), "Les droits de I'Homme", La Découverte,
Paris, 3° éd., 2009, 124 p.
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http://www.anfasse.org/2010-12-29-18-25-49/2010-12-30-15-58-49/5633-2014-10-04-12-16-19
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*YMEYER-BISCH (P.), "Les devoirs de I'Homme. De la réciprocité dans les droits de I'Homme", Fribourg,
Editions universitaires ; co-édition Paris, Le Cerf, Revue Le Supplément n° 168,1989, 174p.

T 52 VY oS Ralal) Apaall 2dl (g all bl (3 Anlly Bl ! (e ) i Ll
%) Pacte international relatif aux droits civils et politiques : Adopté et ouvert & la signature, & la ratification et a
I’adhésion pour I’Assemblée générale dans sa résolution 2200 (XXI) du 16 décembre 1966. Entrée en vigueur :
le 23 mars 1976, conformément aux dispositions de ’article 49. Voir, Le Comité des Droits civils et politiques :
Fiche d’information n° 15, Centre pour les Droits de I’Homme, Suisse, 2001, 41p.
*) Si on paraphrase I’expression du Professeur AMEL AOUIJ MRAD, on admet que "les droits sociaux
constituent le socle humain de la démocratie”. AOUIJ MRAD (A.), "Etat de droit, démocratie et
administration”, in. Démocratie et Administration, Actes du colloque organisé a Tunis les 10 et 11 octobre 2011,
Editions Latrach, Tunis, 2014, p.10. De sa part, Jean Jacques Sueur considére que les droits sociaux : "Les droits
sociaux hier, les droits de solidarité aujourd'hui, constituent des enjeux de pouvoir; ils sont I'expression d'une
contradiction politique non résolue et leur inscription dans le Préambule, dans une Déclaration de droits ou tout
autre texte de ce genre, porte témoignage de la lutte dont ils ont été I'enjeu”. Voir, SUEUR (J.-J.),"Régénération
des droits de I’Homme, et/ou consécration de droits nouveaux ?", in. Le préambule de la Constitution de 1946,
Antinomies juridiques et contradictions politiques, PUF, 1996, p.131.
%) Pacte international relatif aux droits économiques, sociaux et culturels : Adopté et ouvert & la signature, & la
ratification et a I’adhésion par I’Assemblée générale dans sa résolution 2200 A (XXI) du 16 décembre 1966.
Voir, le Comité des droits économiques, sociaux et culturels, Fiche d’information n° 16, Centre pour les Droits
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de I'Homme, Suisse, 2001, 56.p. Voir, MEYER-BISCH (P.), "Redéfinition de I'Etat de droit par la
reconnaissance des droits culturels et des droits économiques”, in. Etat de droit, droits fondamentaux et
diversité culturelle (Arsac, Chabot, Pallard, ss la dir. de), Paris / Montréal, L'Harmattan, 2000, pp.255-280.
“YUne "troisieme génération" de droits prend en général I'appellation de "droits collectifs", car il s’agit
de droits des sociétés que des personnes :

-Le droit au développement et a la protection contre la pauvreté.

-Le droit a la liberté syndicale et a la négociation collective.

-Le droit a la protection des minorités culturelles.

Ces droits sont énoncés dans de multiples instruments des Nations Unies. Nombre d’entre eux ont été
réaffirmés dans la Déclaration de Vienne de 1993, Déclaration Universelle de GEnome Humain et les
droits de 'Homme 11 novembre 1997, Déclaration Universelle sur la bioéthique et les droits de
'Homme 19 octobre 2005, http://www.unesco.org/new/fr/social-and-human-
sciences/themes/bioethics/bioethics-and-human-rights/, Déclaration Universelle des droits de
I'Homme des générations futures 12 novembre 1997. (Consulté le 17/04/2015).
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Voir aussi, Mathieu (B.), "La dignité de la personne humaine: quel droit? Quel titulaire?", Dalloz , 1996,
Chron. p.282.
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DU eSO Olgall e 33g 32350 le 18/04/2015).
http://www.men.gov.ma/curricula/doccurricula/manueldroitshumains.pdf

*JAZI (D.), "La culture des droits de I'Homme", in. JAZI (D.), LAGHMANI (S.) et BEN ACHOUR (R.) : "Les
droits de I’Homme par les textes, CPU, Tunis, 2004, pp.17-19. (En langue arabe).
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http://www.leagueofarabstates.net/ar/humanrights/Pages/default.aspx (consulté le 21/04/2015).
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Voir aussi, BKOUCHE (R.),"Culture et enseignement, quel rapport ?", Archimede : Revue culturelle de

I"Université Lille 1, 2011, pp.11-13.
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D’aprés, HAMROUNI (S.) et KELIBI (S.), "Lexique de terminologie électorale arabe- frangais", op.cit., p.57.

Voir aussi dans ce sens: KALDR (M.), "L’idée de société civile mondiale", Recherches sociologiques et

anthropologiques [En ligne], 38-1|2007, mis en ligne le 08 février 2011, consulté le 19 mai 2015. URL :

http://rsa.revues.org/517. Egalement, COULMAS (P.), "Les citoyens du monde, histoire du cosmopolitisme",
traduit de I’allemand par Jeanne ETORE, Albin Michel S.A., Paris, 1995, p.12.

Voir aussi, BROWN (C.), “Cosmopolitanism, World Citizenship and Global Civil Society”, Critical Review of
International Social and Political Philosophy, 3, 1,2001, pp.7-27.
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Voir aussi, FINKELSTIEN (L.), "What is Global Governance", Global Governance, vol. 3, no. 1, Winter 1995,
p.369.
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" L'individu tue le citoyen."
Dans le méme contexte on lit dans I’article , LAGHMANI (S.), "Droits de I’Homme : le citoyen évacué par
I’individu ? L’article est disponible sur : http://www.lefigaro.fr/vox/societe/2014/07/01/31003-
20140701 ARTFIG00339-droits-de-I-homme-le-citoyen-evacue-par-I-individu.php (Consulté le 23/04/2015).
) GUILHAMOU (J.), Piquet (M.-F.) et FAURE (Ch.),"Nouvelle langue politique et “science de [’ordre
social”, 2006, 2p. http://triangle.ens-lyon.fr/spip.php?article555. Dans ce cadre, on vise que le monde le monde
arabe sur le plan social congoit sa propre version d’une nouvelle langue politique communicante avec la nouvelle
langue politique européenne.
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(Consulté le 20/04/2015).
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Résume :L’objectif de cet article est d’étudier I’impact du printemps arabe sur les droits de
I’homme dans le monde arabe. Puisque les changements politiques qui ont touché le nord
d’Afrique et le Moyen-Orient depuis 1’année 2011, autrement appelés «révolutions arabes» ou
«printemps arabey, ont suscit¢ de nombreux espoirs et d’abondants commentaires quant a
I’imminence et a la nécessité d’une transition vers des formes d’état démocratique .

Mots clés: Les révolutions arabes, la démocratie, les droits de I’homme
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® Adnan Mazarei et Tokhir Mirzoev , Quatre ans aprés le Printemps Arabe , Revue de Finances &
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Abstract ;

Despite of the major efforts spent from the human rights main international institutions,
the violation increasingly growing allover the world, this situation is such an improvement
about the weakness of those institutions to limit violation against humanity.

This study looking for create new institutions through Islamic system working in
contribution with the international institutions in protecting human rights, starting with the
conception of protecting human rights in the Islamic system comparing with the conception at
international law, then determining the Islamic institutions of protecting human rights taking
the 10C organization such an governmental international organization as a sample for having
effective role to protect human rights, the study has taken analytical approach through the
presentation and analysis the conceptions and Islamic institutions, and comparative approach
comparable between the international law of human rights and Islamic system. The study
reached to several conclusions, including the protecting system of human rights in both of
international law and Islamic system has two part; theoretical through the rules and
agreements and practical part by the institutions working to apply the principals of protection.
In the Islamic system there are several institutions which can work on the field together with
the international systems. Also the Islamic cooperation organization can be an effective tool
to protect human rights.

The study has some recommendations such as unifying the declarations and principles of
human rights in Islam in one universal declaration sponsored by the 10C; activation the
independent organism of human rights by opening observation offices at the member
countries in the organization and establish a permanent investigation committee to investigate
the abuses against human rights and it's important to have an international law and human
rights law experts working in the field.
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The Right to Compensation for Victims of Armed Conflicts

Tarig Hussein Jassam <Ruzita Azmi <Zainal Amin Ayub

Abstract

International humanitarian law ensures the protection and provision of assistance to the
victims of armed conflicts. However, once individuals become the victim of violations of
international humanitarian law, the protection offered by this body of law effectively ceases.
In particular, the law on its face offers victims of serious violations of this law little or no
means of obtaining compensation.

International humanitarian law sharply contrasts on this point with tendencies in
international law. The related but separate body of human rights law clearly articulates a legal
right to a compensation for violations of fundamental rights. Most recently, the Rome Statute
of the International Criminal Court authorizes the Court to determine any damage, loss or
injury to victims and provide reparations to them. Humanitarian law, however, does not
expressly guarantee victims of violations of the law any right to a legal compensation.

This paper examines the legal ways and means currently available under international
law to victims of violations of international humanitarian law to have their primary rights
respected. It explores the question of whether victims have the right to compensation and the
extent to which this right can be enforced, if at all. On the basis of a brief survey of
international practice, it will be argued that while there is little doubt that victims enjoy rights
under international humanitarian law, their rights do not appear to be justiciable and as such
difficult to transform in a right to a compensation

Keywords: International humanitarian law, victims, protection, compensations,
International Criminal Court.

1. Introduction

International humanitarian law (“IHL”) has never been confined to the level of relations
between States.!In opposition to this, the 19th Century Convention's initiators assumed that
people had consecrated the rightduring the war.?However, the affirmation of right is not
linked with the privilege of ensuring the right. Therefore, it is necessary for States to take into
account the victims of infringement of IHL to Compensation Indeed, helpful law
arrangements seldom seek reasons for activity including movement for victims in national or

'Swinarsk Christophe, Studies and Essays in International Humanitarian Law and Red Cross Principles in
Honour of Jean Pictet.MartinusNijhoff (Geneva: ICRC, 1984), 269, http://www.amazon.com/Studies-Essays-
International-Humanitarian-Principles/dp/9024730791

’Pictet Jean, Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Geneva:
International Committee of the Red Cross, 1994), 77
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international law., In this regard, IHL showsdifferently in connection to affinities in
worldwide law. Although the Global Law Commission's Articles on State Responsibility were
finally received in 2001, but fail toattention to the privilege of individuals in the organization
of auxiliary rights.

It is deeply understood that HR courses of action give a cure, procedural as well as
substantive to people encountering harm with unlawful behaviour by State powers. Case in
point, the 13™ Article of European Convention on HR affirms that people whose right as put
forward in that Convention are ignored ought to have "a fruitful cure before a domestic
force". Additionally, the 50" Article of European Convention on HR charges the European
Court of HR for dealing with the expense of just satisfaction to victims. In addition, HR
treaties accommodate particular provisions of compensation for victims of unlawful capture
or detainment.>The Rome Statute of the Global Criminal Court “also approves that the Court
should focus on any damage or loss to victims and gives compensation to them.

While the punishment of individuals for war crimes has received much greater attention
over the past decade, shifting some inter-State aspects of IHL to individual criminal
responsibility, the position of the victims of these crimes has not been equally addressed.
Indeed, their right and diversion received less attention. Yet, a change and compensation for
victims of infringement of IHL is considered as a basic enthusiasm of value. It is the fact that
the importance of right under IHL becomes less significant if victims are not legitimated to
execute their rights under a national or international law., As Lord Denning pointed out: " “a
right without a remedy is no right at all”.”

The UNHR Commission has perceived the distractions of victims of IHL infringement.
The "Crucial Guidelines as well as Principles on the Right to a Compensation and Remedy for
Victims of Violations of Global HR and IHL" grasped by the UNHR Commission at its
session 553 in 2000° whichexpects to give victims of infringement of HR and IHL a privilege
to a cure.

This privilege access to value and compensation for evil and accesses to genuine
information regarding the infringement. It perceives five sorts of compensation:
compensation, compensation, rebuilding, satisfaction, and guarantees of non-repetition.®

'General Assembly, “International Law Commission Articles On Responsibility of States for Internationally
Wrongful Acts, Adopted On Second Reading by the International Law Commission (ILC) at Its 53rd Session”
(uN Doc. A/CN.4/L.569, 9 August 2001, New york, 2001).

James Crawford, The International Law Commission’s Articles On State Responsibility (Cambridge:
Cambridge: Cambridge University Press, 2002), 201.

3Art. 5(9) of the International Covenant of Civil and Political Rights of 1969.

*UN doc. A/JCONF.183/9, Art. 75,0f 17 July 1998.

®Rosalyn, Higgins. "The role of domestic courts in the enforcement of international human rights: The United
Kingdom." INTERNATIONAL STUDIES IN HUMAN RIGHTS 49 (1997): 38.

®E/CN.4/2000/62, 18 January 2000.

"University of Minnesota Human Right Library, “Basic Principles and Guidelines On the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law,Principle 11.,”  https://www1.umn.edu/humanrts/instree/res60-147.html
(accessed November 10, 2015)

® Ibid.Principle 21.
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The above Principles of the UN have been guaranteed by different activities. In 1998,
the Hague Appeal for Peace and Justice for the 21%Century in the Hague Agenda for Peace
and Justice described the use of IHL as its overriding point and made a recommendation:
"The Hague Appeal will promote changes in the change and execution of the laws in IHL and
in HR Law, remembering the finished objective to close fundamental openings in security and
to fit these key regions in Global law ". In 2003, to develop these exercises, the Amsterdam
Centre for Global Law of Amsterdam University and the Institute of HR of the University of
Utrecht in Netherlands established two expert social affairs for discussing the necessity and
plausibility of the latest processes that give response to victims of infringement of IHL. The
meeting in May, 2003 discussed whether prevailing worldwide instruments can give victims
of infringement of IHL a cure and compensation. For the revelations, the ensuring meeting in
October, 2003changed options to fill fissure in the existing strategies or for the development
of new systems. Taking into account everything, the International Law Association (ILA)
provided an assignment on "reparation for the war victims”.? Taking note that regular folks
are left without cure that they are executed, injured, endure property or different loss, the task
points out “to proficiently analyse the law of HR and war with a viewpoint focusing on the
privileges of war victims to remuneration”. The suggested endeavour has its main focus
including the compensation and choice of a Draft Declaration of Global Law Principles on
Compensation to War victims.®

In contrast to the above recommendations, the current study focuses on the legitimate
methods and options under private and global law to victims of infringement of IHL to have
their crucial right respected.” It studies the possibility of victims having privilege to a cure and
the limit to which the right can be approved based on those methods. National and worldwide
practice should be investigated because; very few vulnerability victims acknowledge the right
under IHL. Their right a is not justiciable and difficult to change into a privilege to a cure or
compensation.

2. The Concept of "Victim"

The privilege to a cure presupposes a casualty whose vital right has been neglected. To
gain deep insights into the issue of cure, the concept "casualty "under IHL should be clarified.
Although the term itself is neglected in the Conventions in Geneva or other helpful law
settlements, victims are the main subject of IHL.>Those victims may be later characterized as

'Recommendation 13, The Agenda for Peace, UN Doc. A/54/98.

?Liesbeth,Zegveld. "Remedies for victims of violations of international humanitarian law." Revue international
de la  Croix-Rouge/International Review of the Red Cross 85.851  (2003):  85.
lhttps://www.icrc.org/eng/assets/files/other/irrc_851 zegveld.pd

*"This is considered to be a logical sequel to three ILA declarations already adopted, namely on Mass Expulsion
(Seoul, 1986), Compensation to Refugees (Cairo, 1992), and Internally Displaced Persons (London, 2000).
Underlying all these declarations is the principle that compensation must, under international law, be paid to
victims of human rights abuses."

*Kleffner, Jann K., and LiesbethZegveld "Establishing an individual complaints procedure for violations of
international humanitarian law." Yearbook of International Humanitarian Law 3 (2000): 384-401.

*"The word “victim” does, however, appear in the title of the two Protocols Additional to the
GenevaConventions of 1949: Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
theProtection of Victims of International Armed Conflicts, 8 June 1977 (hereinafter “Additional Protocol 1)
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people who are influenced by armed clashes; therefore, they are defined as "victims of war.
This definition potentially refers to an entire populationthat has been caught up in an armed
conflictNevertheless; the event of the equipped clash as being what is demonstrated falls
exterior of the degree of IHL. This law does not manage the legal or illegal nature of the
conflict. As such, war victims have no personal right to get peaceful under IHL. This
indicated that victims of war have no right Thus, undoubtedly, the primary goal IHL is to
protect war victims.'Fighting against that infringement of the privilege to security including a
case to compensation is challenging because a casualty is a person influenced by the armed
clash.? Netherlands’ Supreme Court made clear that for the right's beneficiaries to security,
contemplation, for instance, there is no legitimate cure and compensation. In a judgment on
the 29™ November, 2002, the Supreme Court stated that norms of IHL do not guarantee
persons against weight and strain after the impact of strikes and do not secure persons whose
standards have been ignored.’Hence, theprecepts of IHL are constrained to the individuals
who are IHL infringement’s victims.

The broader class of war victims is perceived in a perfect world with a smaller
characterization including victims of infringement of IHL, i.e. People who are armed by such
infringement. This order of victims is described by the legal confinements set aside by IHL
inwar, whereas the main objective of IHL is to guarantee war victims;lt is silent on this
second category of victims of IHL violations. The IHL organization concentrates on people to
be guaranteed against war dangers, keeping aside the theme of movement obliged when
security misfires.

Right to a Remedy Principle of the UN relied upon filling this hole, focusing on victims
of infringement of IHL. They define a victim in the following terms: “A person is ‘a victim’
where, as a result of acts or omissions that constitute a violation of international human rights
or humanitarian law norms, that person, individually or collectively, suffered harm, including
physical or mental injury, emotional suffering, economic loss, or impairment of that person’s
fundamental legal rights.”4

3. The victim's rights

Global HR settlements and instruments stated that victims of global wrongdoings have
the right to find powerful solutions to the violations of their rights.’Right to a Remedy and
Compensation’s fundamental Principles and Guidelines state that the term ‘victim’
incorporates the individuals who have separately or aggregately endured damage, and may
incorporate the quick family or respondents of the immediate victim, and persons who have
endured harm in mediating to help victims in distress. Avoid or prevent being victimized.®

andProtocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims
ofNon-International Armed Conflicts, 8 June 1977 (hereinafter “Additional Protocol 1I’)."

'Geneva conventions

? Ibid.

Ibid.

*Ibid, Principle 8, UN Principles on the Right to a Remedy.

® Ibid. Principle. 4.

® Ibid. Principle.8
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Regarding criminal procedures, the remaining of victims to seek compensation which
was restricted to the residential circle.'In any case, the Rome Statute of the Global Criminal
Court perceives that victims of unlawful acts under the Court's purview may seek
compensation and permits the Court to make arrangement straightforwardly against a
sentenced individual to give compensations to them.?

At the outset, the treatment which IHL prescribed to be accorded to protected persons
was not presented, nor indeed clearly conceived, as constituting a body of “rights” to which
they were entitled. The helpful law standards were all things considered grasped as related to
States versus one another and are typically worded similarly as restricted material to the social
events to strife. Then, in 1929, the rule of rights was precisely characterized, and thus "right"
was used in provision of the Prisoners of War Convention in 1929.% Likewise, in the Geneva
Conventions in 1949, the vicinity of rights presented on guaranteed persons was
unequivocally verified.*

An observational examination concerning these Conventions indicates that different
models insinuate expressly to thoughts such as "rights”, “entitlements” or “benefits”.

In the context of international conflicts, Article 78 of the Third Geneva Convention
serves as an example. It gives prisoners of war the right to make known their requests
regarding the conditions of captivity to which they are subjected and to complain about such
conditions. Similarly, Article 30 of the Fourth Geneva Convention provides all protected
persons with the right to file a complaint with the Protecting Powers, the ICRC and the
National Red Cross about an infringement of the Convention. These and other provisions
create rights of individuals or presuppose the existence of rights.”

4. Right to a Compensation

A question different from, albeit related to, the notion of “rights” is whether these rights
can also provide the basis for individual claims brought by victims of violations of them..
Victims of philanthropic law infringement’s position ought to finally be assessed on the
reason of their privilege to case Compensation, which joins procedural point of confinement,

1“Reparations proceedings are common in civil law countries where claims for damages may be attached to
criminal prosecutions. In common law countries, it is more typical for claims for damages to be sought
separately through civil courts.’

?Article.75(2).Rome Statute of the International Criminal Court, UN Doc. A/Conf. 183/9th of 17 July 1998,
entry into force 1 July 2002.

*Articles 42 and 62, Convention relative to the Treatment of Prisoners of War, of 27 July 1929.

*Articles 7 and 8 common to the four Geneva Conventions of 12 August 1949.

> Article 7 of the Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field of 12 August 1949 (First Geneva Convention); Articles 6 and 7 of the Convention for the Amelioration
of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of 12 August 1949
(Second Geneva Convention ); Articles 7, 14, 84, 105 and 130 of the Convention relative to the Treatment of
Prisoners of War of 12 August 1949 (Third Geneva Convention); Articles 5, 7, 8, 27, 38, 80 and 146 of the
Convention relative to the Protection of Civilian Persons in Time of War of 12 August 1949 (Fourth Geneva
Convention); Articles 44(5), 45(3), 75 and 85(4) of 1977 Additional Protocol I; and Article 6(2) of 1977
Additional Protocol I1.
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i.e. their ability to go straightforwardly themselves to a national or worldwide agency to
ensure Compensation. Diplomatic Conference in 1949 stated:

“It is not enough to grant rights to protected persons and to lay responsibilities on the
States; protected persons must also be furnished with the support they require to obtain their
rights; they would otherwise be helpless from a legal point of view in relation to the Power in
whose hands they are.”"27

Support for the announcement that right gives the reason to attests brought infringement
victims of these rights could clearly be seen in the 3" Article of the 4™ Hague Convention of
1907 with respect to the customs as well as laws of War, which states:

“a belligerent party which violates the provisions of the said Regulations shall, if the
case demands, be liable to compensation. It shall be responsible for all acts committed by
persons forming part of its armed forces.”

The 91% Article of the Additional Protocol | consists of guideline similar to Article 3 of
1907,% the substance of which is generally recognized as a standard Global law.’

The danger of social events to a dispute to compensation for infringement of IHL put
together by persons encircling bit of their military could involve a promise to reimburse States
and personnel victims.*The duties of States and other warring get-togethers under IHL could
be translated as reflected by victims' rights for which IHL imagines a reason for movement in
case they are manhandled. A couple of masters have taken the point of view that inspiration
driving the article has been to present the right directly for people.’

According to Kalshoven,® "Compensation” should be grasped as implying mainly to

individuals as recipients of the rule. Likewise,’right to a Remedy Principles of the UN
considers the supposition that infringement of IHL offers compensation to victims.

While the 3 Article of the 1907 Convention, 91% Article of Protocol | as well as
standard law evidently present rights upon individuals on the occasion of an infringement,
including a privilege to remuneration, the request emerges whether an individual can
pronounce his/her privilege against the State or the wrongdoer. Article 3 of the 1907
Convention and Article 91 Protocol | are calm in such way, surrendering it to standard
worldwide or nearby law to engage worldwide agencies or family unit courts to offer effects
to one side. A rough outline of the open practice indicates that the fundamental right in IHL
less interprets the discretionary right as a result of their break. Victims of infringement of IHL
scarcely ensure compensation via domestic courts because of the3™ Article of the4™ Hague

! Article 30 of the Fourth Geneva Convention of 1949,

’F Kalshoven, Article 3 of the Convention (1V), Respecting the Laws and Customs of War On Land (Tokyo:
Nippon Hyoron-sha Co, 1999), 37.

37.

* Ibid

* Ibid

> Ibid , p.33

® Ibid

"Ibid. p. 39.
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Convention of 1907 or distinctive provisions. At the worldwide level, more channels are
accessible to victims to claim remuneration. In any case, a general cure does not exist.

5. General Rules for Compensation

It is a general standard of open global law that any wrongful demonstration — i.e. any
violations of a commitment under global law — offers ascend to a commitment to make
compensation®.

1. The point of compensation is to take out beyond what it is possible to consider the
outcomes of the illicit demonstration and to restore the circumstance that would have existed
if the demonstration had not been conferred. Compensation can take various structures,
including compensation, compensation or fulfilment. These cures can be connected either
separately or in combination because of specific violations.

2. The point of compensation is to restore the circumstance that existed before the
wrongful demonstration was submitted. Cases incorporate the arrival of wrongly kept
persons, 3ghe arrival of wrongly seized property and the renouncement of an unlawful legal
measure.

3.There may clearly be circumstances in which compensation is really inconceivable, for
instance if the property is referred to having been pulverized, Likewise, compensation might
likewise not be a suitable cure if the advantage to be picked up from it by the victims who are
entirely unbalanced to its expense to the violator. Compensation is a sum of money related to
instalment for monetarily assessable damage emerging from the violations. It also covers
material damage.*

Fulfilment covers non-material damage that adds up to an attack against the damaged
State or individual. lllustrations incorporate an affirmation of the break, a statement of
disappointment or an official expression of remorse or certifications of non-reiteration of the
violations. Similarly, fulfilment can incorporate the endeavour of disciplinary or corrective
activity against the persons whose demonstrations brought about the wrongful
demonstration.”

6. Compensation in international humanitarian law

In terms of IHL, there are situations where a privilege to change for an individual is
found in worldwide arrangements or worldwide resolutions. It is faulty that Article 3 of the
Hague Convention (1V) of 1907° gives individuals a privilege to compensation by a virtue of
infringement of the law of war vis-vis to the State responsible for such infringement.” It is

'General Assembly. the International Law Commission, “Article 1 of the Articles On the Responsibility of States
for Internationally Wrongful Acts Adopted by the International Law Commission” (extract from the Report of
the International Law Commission on the work of its Fifty-third session, Official Records of the General
Assembly, Fifty-sixth session, Supplement No. 10 (A/56/10), chp.IV.E.2), New York, 26 July 2001).

’Articles 31 to 34 ILC Articles on State Responsibility.

> Ibid, Article. 35

* Ibid, Article. 36

*Ibid, Article. 37

°Article,3. International Covenant on Civil and Political Rights.

"\bid, Fritz p. 827
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precise that when insinuating the preparatory work of the custom, Kalshoven found that the
3" Article of the 1907 4™ Hague Convention was expected to be an individual right to
compensation.

A similar provision is to be found in Article 91 of the Additional Protocol 1,* which
provides for compensation in cases of violations of the Geneva Conventions of 1949° or of
Additional Protocol 1. Compensation cannot only be sought from States, but from all armed
forces which are a party to the armed conflict.

An Administrative Court of Appeal in Germany certified this comprehension of the 4rd
Article of the 4™ Hague Convention held in 1907, choice in 1952 that the standard obliges an
individual right to compensation.* The same choice was made by a court in Greece in the first
event of the Distomo case, where it provided the surviving wards of the 1944 German butcher
in Distomoheld right to declaration for compensation.” Interestingly, the Federal Supreme
Court of Germany found, in the same case that at the time of World War, the personnel was
not directly secured by worldwide law and it gave no privilege toreparation® The Federal
Constitutional Court of Germany provided the results as for 3 Article of the 4™ Hague
Convention of 1907. Then again, it was recognized that individuals acknowledge the right
under IHL.” Moreover, Japanese courts expected to oversee cases developing out of the
Second World War, particularly out of the comfort's predetermination "women".® The High
Court in Tokyo stated that “the 3" Article of the Hague Convention got to be interpreted,
from its wording itself, to give State commitment between States, not personnel rights for
reparation”.’The individual harm should be taken into considerations as one of the States to
which the personnel has a spot.'® Furthermore, in Hwang GeumJoo vs. Japan, the "comfort
women" brought their case for compensation before the United States’ courts. The case is so
far pending and, with that effort, the issue of remuneration has no tendency as the beginning
common contention is whether the US courts have area over the case. In particular cases,** the
US courts confirmed that the 4"Hague Convention of 1907 is not self-executing. In this way,

'Ibid, N.41,827
’Article, 91.Protocol additional to the Geneva Conventions of 12 August 1949,
3Article, 32.Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field, (75 U.N.T.S. 31, entered into force Oct. 21, 1950.)
https://www1.umn.edu/humanrts/instree/ylgcacws.htm
*Article. 3. Hague Convention (1V) of 1907,
5 -

Ibid
®Sabine Pittrof, “Compensation Claims for Human Rights Breaches Committed by German Armed Forces
Abroad During the Second World War: Federal Court of Justice Hands Down Decision in the Distomo Case,”
https://www.germanlawjournal.com/pdfs/\Vol05No01/PDF 5, no. 1 (2003): 15.
7 .

Ibid
® Masahiro lgarashi, Post-War Compensation Cases, Japanese Courts and International Law, Japanese AlL
(2000), 45
*Port, Kenneth L. "The Spirit of Japanese Law." Washington University Global Studies Law Review 1.1 (2002):
573
“lbid. 543
" David P. Stewart, “The Foreign Sovereign Immunities Act: A Guide for Judges,
http://www.fjc.gov/public/pdf.nsf/lookup/fsiaguide2013.pdf/$file/fsiaguide2013.pdf
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the individual could not build its case regarding the provisions of the Convention.! Most of
family unit courts do not perceive an individual right to remuneration under the 3 Article of
the 4™Hague Convention of 1907 and the 91% Article of the Additional Protocol 1. The
debates are given by any stretch of the imagination alluring. A couple courts seldom perceive
that there are individual rights under IHL by any stretch of the creative ability.> Such a
conflict is unequivocally tested by other family courts and cannot be kept up.® The individual
is the bearer of right under IHL as the States are ensuring their citizens’ rights, and the States
cannot revise or remove personnel rights.* To deny an individual right to compensation, the
High Court in Tokyo insinuates that there is no methodology under which the personnel could
rehearse his/her right.> This reason cannot be substantiated, then again, as the introduction of
a right must be isolated from the procedural capacity for executing it. In this view, worldwide
law remains independent of the procedural capacity to approve it under worldwide law. It
might be attainable for individuals to hone their rights without worldwide strategies
inconsideration’s of a national court.®

The comprehension of the 3 Article of the 4™ Hague Convention of 1907 as a
personnel right to compensation is assured by the Fundamental Principles and Guidelines.” In
Paragraph 1 of its Preamble it was named the 3" Article of the 4™ Hague Convention of 1907
and the 91% Article of the Additional Protocol | as provisions giving a privilege to an answer
for victims of infringement of IHL. The report of the Global Commission of Inquiry on
Darfur states that compensation little respect to the likelihood that the 3 Article of the 4™
Hague Convention of 1907 was at first not anticipated that would compensation for
individuals; it indicated that the advancement of HR in worldwide law has balanced the
thought of State commitment.®

In the 4™ Hague Convention of 1907 and Additional Protocol I, there are moreover
resolutions and peace settlements including provisions for compensation for victims of an
equipped clash. Outlines are the United Nations Compensation Commission (UNCC)® and the
Eritrea—Ethiopia Claims Commission (EECC),'® which offer audit to individuals. The UNCC

"ICRC, “United States of America Practice Relating to Rule 150. Reparation,” https://www.icrc.org/customary-
ihl/eng/docs/v2_cou_us_rule150 sectionb.
2 Ibid. Port, Kenneth L. 143.
*ElkeSchwager, “The Right to Compensation for Victims of an Armed Conflict,” Chinese Journal of
!nternational Law 4 (2005): 417-439, http://chinesejil.oxfordjournals.org/content/4/2/417 full

Ibid
*Ibid.
®Ibid
7 Article 3 of the Hague Convention of 18 October 1907 concerning the Laws and Customs of War and Land
(Convention No. IV of 1907), Article 91 of Protocol Additional to the Geneva Conventions of 12 August 1949,
® Report of the International Commission of Inquiry on Darfur to the United Nations Secretary-General pursuant
to SC Res. 1564, 25 January 2005, paras 593 et seq.
UN Security Council. Resolution. 692 (20 May 1991).
http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/WMP%20S%20RES%20692.pdf.
1% Agreement between the Government of the Federal Democratic Republic of Ethiopia and the Government of
the State of Eritrea of 12 December 2000,
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rules upon cases occur as a result of Irag's unlawful interruption and the control of Kuwait.*
Victims of the conflict fit the bill for survey for Irag's infringement of the law of war.
Interestingly, the EECC, which was presented by the Agreement of Peace amidst Eritrea and
Ethiopia in 2000, has ward over cases for wounds as an eventual outcome of infringement of
IHL, the law of war.?

It is the individual who is the different transporter straightforwardly under the measures
of the UNCC® and the EECC and, the State gets benefits from individual before the
commissions.

It cannot fought that the States perceived the optional security for their citizens before
commissions as the States are agents for personnel’s who are not their citizens but still live in
the States' area.* For the UNCC, under the Provisional Rules for Claims Procedure, the
wording of Article 5 (1) (a) consider the personnel as the transport of a privilege before the
UNCC as the "Government may give claims for the advantage of its citizens".” Furthermore,
claims archived by States must be joined by the solitary's stamp whose case is secured.® The
States need to ensure the individual applicant that any harm paid will be scattered to them if
the case is productive.”The State's status as specialists for the personnel is admitted by
Provisional Rules for Claims Procedure’s” Article 5(3), as per which an endeavour or other
private legitimate substance may even itself put forth a defence to the commission if the State
of its combination or affiliation fails to do as being what is indicated. Individuals do not
necessarily have to be represented by a State, as Article 5(2) of the Rules states that an
appropriate person, of the Rules communicates that a fitting individual, power or body ought
to be chosen to submit claims for the advantage of personnel’s who are not in a situation to
have their cases assembled by their organization.

Regarding EECC, Article 5(8) and (9) and their wordings in the Peace Agreement of the
Rules of Procedure® and of Decision Number 5,"%indicated that the State when ensuring for a
misfortune continued by an individual, is not summoning its own particular right, but taking
the individual's advantage. In its Partial Award of December 17™ 2004, the EECC avowed

'UN Sec. Res. 687 (8 April 1991), para. 16: “‘Reaffirms that Iraq... is liable under international law for any direct
loss, damage, including environmental damage and the depletion of natural resources, or injury to foreign
Governments, nationals and corporations, as a result of Iraq’s unlawful invasion and occupation of Kuwait.”’
? Ibid, Agreement between the Government of the Federal Democratic Republic of Ethiopia and the Government
of the State of Eritrea of 12 December 2000.
% John R. Crook, Is Iraq Entitled to Judicial Due Process? the United Nations Compensation (USA: Hart pu,
2004)
*Article. 5(1);(2002)UNCC Provisional Rules for Claims Procedure, http://www.uncc.ch/decisions-governing-
council
*UN Doc. S/AC.26/Dec.10 (26 June 1992).UN Doc. S/AC.26/Dec.10 (26 June
1992).http://www.uncc.ch/sites/default/files/attachments/S-AC.26-DEC%2010%20%5B1992%5D.pdf
®UN Doc. S/AC.26/Dec.1 (2 August 1991), para. 19.
"UN Doc. S/AC.26/Dec.18 (24 March 1994).
® UN Doc. S/AC.26/Dec.10 (26 June 1992).
% Won Kidane, “Civil Liability for Violations of International Humanitarian Law: The Jurisprudence of the
Ethiopia-Eritrea Claims Tribunal in the Hague,” Seattle University School of Law Digital Commons,
Pgtp://digitalcommons.Iaw.seattleu.edu/cgi/viewcontent.cgi?articles.23-24

Ibid
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this portrayal by a choice that claims brought by Eritrea isolated advantage for non-citizens
outside the district of the Commission. These cases should have been made for the general
population’'s advantage themselves as "the case remains the solitary's property and that any
inescapable recovery of harms should gather to that person”.*

In this regard, a match for individuals to get compensation in the occasion of an
infringement of worldwide law is seen in a Security Council Resolution and a peace course of
action. Then, although Resolution 687 setting up the UNCC underlines the way that "lraq is
subject under worldwide law", it has all of the earmarks of being tough to see the Resolution
as a certification of a present right to compensation for personnel’s under worldwide law. Iraq
is committed in perspective of its unlawful assault and control of Kuwait. The law of war
manhandled by Irag has no a plan of rules consisting of personnel right; it guarantees the local
dependability of States. The commitment of Iraq for its infringement of the law of war is
established under worldwide law; nevertheless, to the degree there is a privilege of individuals
to case remuneration, it has a right given to the general population by the Resolution itself.
For the EECC, the document ignored the 3" Article of the 4™ Hague Convention of 1907 the
91%Article of the Additional Protocol I, the general gauges of State commitment; they gave no
diverse disputes for the vicinity of such a privilege. It is unclear whether the Agreement of
Peace amidst Eritrea and Ethiopia insists on a present individual right to compensation under
worldwide law, or whether it hopes to establish such a privilege by the Peace Treaty itself. In
andy case, as there is a State responsibility to modify victims of infringement of IHL under the
3" Article of the 4™ Hague Convention of 1907, it is possible that the Peace Treaty was done
in attainment of this dedication.

7. The Compensation and the International Criminal Court

As the Preamble of its Statute the International Criminal Court (ICC) was made due to
the path that 'in the midst of this century countless, women and men have been victims of
incredible giants that significantly shock the still, little voice of mankind'. In this way, victims
of these anathemas are “central to the considered worldwide criminal justice'.?

The Compensation of organization for the ICC is established in articles 75 and 79 of the
Rome Statute and in Rules 94 to 99 of the Rules of Evidence and Procedure (the Rules).
Workmanship. 75 as the essential procurement states:

1. The Court may develop measures related to Compensations or profound respect of,
victims including remuneration, compensation and reclamation. For this reason, the Court
may requestor may be in solitude development in surprising circumstances, centre the
augmentation and level of any harm, misfortune and harm, or in appreciation of victims and
will express the models on which it is acting.

2. The Court may make a solicitation clearly against a prosecuted individual
demonstrating suitable compensations to victims including compensation, remuneration and
recuperation. When fitting, the Court may mastermind that the award for Compensations is
done via the Trust Fund fit the 79th article.

YIbid 15, 16, 23 and 27-32, para. 19.
’Antonio Caesius."The Statute of the International Criminal Court: some preliminary reflections.” European
Journal of International Law 10.1 (1999): 144-171. http://ejil.org/pdfs/10/1/570.pdf
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3. Before preparing a solicitation under this article, a note of representations may be
made and welcomed by the court with a legitimate concern for the sentenced individual,
victims, other armed persons or captivated States.

The Statute endorses the Court to concentrate any harm, misfortune or harm to victims
and solicitation compensations to them. Regardless, a reference joined the last report of the
Working Group on Procedural Matters of the Rome Conference shows that the guidelines for
compensation should be charged by making worldwide standards on compensation,
particularly the UN Principles on a Right to Remedy.'According to Rule 97 of the Rules, the
Court can assign authorities to help it in choosing the degree and level of harms. The Court
ought to welcome victims and the sentenced individual to say target truths. The capacity to
give Compensation will be polished in the full propriety of the Court.

According to Art.75 (2), the Court can make a compensation to ask for against the
arraigned individual, particularly. Such requirement of compensation against individuals is a
peculiarity before worldwide criminal courts, and the future will demonstrate how the ICC
will use its vitality.

The Rome Statute is stated in craftsmanship. 57 (3)(e) and 93 (1)( k) that the Court can
ask for that states parties’take guarded measures in sort of recognizing, after setting and
seizure of process with property and assets with the deciding objective of ensuing surrender.
Interim measures for genuine compensations in sort of sincere money related or restorative
sponsorship have been proposed in the midst of the Statute's exchanges; however, they have
not been asserted.

The compensation paid by the arraigned individual should be offered, particularly to the
casualty. However, the Court can use the Trust Fund as a centre individual to trade
Compensations to the beneficiary.*The Court can mastermind that a stipend for Compensation
ought to be spared with the Trust Fund if it is endless or impracticable to make individual
respect ¢ each victim.*

Rule 97 of the Rules states that the Court may award Compensations on an individual
basis or, where it deems it appropriate, on a collective basis. Regarding the actual cases before
the ICC and the numbers of victims, collective awards will be the more appropriate measure.

As shown in Rule 94 of the Rules, victims can request compensation to make, archive
with the recorder. The ICC has made separate application outlines which are open at its site.

The path in which States will approve the compensation solicitation of the ICC depends
on their strategy.

Footnote 5 to Art. 73 on reparation to victims in the Final report of the Working Group on Procedural Matters
2U.N. Doc. A/Conf.183/C.1/WGPM/L.2/Add.7, 13 July 1998.

Ibid
*ThordisIngadottir, The International Criminal Court: Recommendations On Policy and Practice, Financing
Victims, Judges and Immunities (New York: Transnational Publishers Inc.,U.S, 2003), 1,
http://www.amazon.co.uk/The-International-Criminal-Court-Recommendations/dp/1571052917 (accessed
November 12, 2015)
*Ibid,Rule 98 (2) of the Rules
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Conclusion

Victims of an armed conflict suffer from violations of their rights under human rights
law and international humanitarian law. Whilst a right to compensation for victims of human
rights violations is established in international treaties and generally recognized by States,
States are reluctant to recognize such a right for victims of violations of international
humanitarian law, even though a right to compensation can be found in Article 3 of the Hague
Convention (1V) of 1907 and Article 91 of the Additional Protocol I. Furthermore, it is
possible and logical to construct a general right to compensation for victims of violations of
human rights and international humanitarian law according to the principles of State
responsibility. Such a right is independent from its explicit acknowledgement in international
treaties or resolutions. The recognition of such a general right to compensation for individuals
can be found in the recent opinion of the ICJ on the Palestinian Wall. However, while the
theory of international public law allows and demands the construction of such a right, the
practice of the States is very rarely oriented by theoretical thoughts.

Individual rights to compensation may also arise under domestic law, which is
applicable in times of an armed conflict.

The compensation of all victims of violations of international humanitarian and human
rights law in an armed conflict is an important issue.

Beside the obvious monetary implications and help for the individual, it implies the
recognition of the harm done to them and the establishment of responsibilities. Further, a right
to compensation strengthens the norms of international humanitarian and human rights law
and their enforcement, and might prevent future violations. As an armed conflict typically
leads to a situation of mass violations, limited financial resources of the debtor can be taken
into account when considering the amount of the compensation due. States should therefore
make their courts available for the recognition of claims for compensation filed by victims of
an armed conflict.
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