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Abstract:

The elections are the means by which all the peoples of the world have come to express the fact
that the people are the sovereign and the source of the authorities, and the more the results of
the elections reflect the hopes and aspirations of the people, the more honest they are and the
elections are numerous in their systems and images. Is the main pillar on which any political
system is based on the building and development of its state, and thus reflects these elections if
the success or failure of the political system of the state is achieved fairly in achieving what the

people aspire to.
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The Inclusion Extent of the Secondary Insider in the Prohibition of Insider Trading in the Securities
Exchange (Comparative legal study between Lebanese, Kuwaiti and French law)

Dr. Humam Al Qussi

Abstract

The principles of the Securities Exchange prohibit trading on the basis of confidential information that
has not been published to the public if it has the effect of influencing the market price (Insider Trading). The
trader who is familiar with this information will have the advantage of distinguishing it from the rest of the
traders, as this information will allow him to make a guaranteed profit on the Securities Exchange, that profanes
the principle of equality among investors. This has led most legislators to ban the exploitation of internal
information that combines the two categories of confidentiality and the ability to influence the market price

when announced.

Hence, the researcher delves deeper into the legal concept of one of the most knowledgeable insiders in
the controversial Securities Exchange, the "secondary insider” who is aware of the information even though he

is not authorized to read it.

We try to define the concept and types of secondary insider from the point of view of the law, which
shows the danger of ignoring the issue of the prohibition of the internal information exploitation through
studying the legal texts issued by the Lebanese, Kuwaiti and French legislators, especially in light of the impact
of this negative practice on Securities Exchange, which multiplies when a fatal legal loophole Due to the

omission of the legislator of secondary insider.
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'See on the reform e.g,, G. Chantepie and M. Latina (eds.), La reforme du droit des obligations (Dalloz, 2016); H. Barbier, ‘Les
grandsmouvements du droit commun des contratsapresl'ordonnance du 10 Février 2016, Revue trimestrielle de droit civil
(2016), p. 247; B. Fauvarque-Cosson, ‘Towards an important reform of the French Civil Code’, Montesquieu Law Review (2015),
p.67.

(p2 A1) Lo ssl o @il dar (2 20 50¥17
3Part 3 was published in 2003 see, O. Lando et al. (eds.), Principles of European Contract Law Part Il (Kluwer, 2003).
“This project resulted in the Draft Common Frame of Reference (DCFR), C. Von Bar et al. (eds.), Principles, Definitions and Model
Rules of European Private Law: Draft Common Frame of Reference (Sellier, 2009).
SWorld Bank, ‘Doing Business in 2004: Understanding regulations’,
www.doingbusiness.org/~/media/WBG/DoingBusiness/Documents/Annual-Reports/English/DB04-FullReport.pdf. In the most

recent edition of 2016, France is ranked 27th.
®Reportto the President of the Republic on regulation nr 2016—131 (Rapport au President de la Republiquerelatif a I'ordonnance

no 2016—131), JUSC1522466P, Journal Officiel, 11 February 2016.
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'P. Catala, Avant-projet de reforme du droit des obligations et de la prescription (La Documentation francaise, 2006).

2F. Terré, Pour unereforme du droit des contrats (Dalloz, 2009).

3See on its genesis for example, D. Mazeaud, ‘La réforme du droit francais des contrats’, Revue JuridiqueThemis (2010), p. 243.

oo Ol polazst § dsus clelya | 3Ly Bausma Sl AN (0 Liasgas e gSaedl oy Slgmms (oudyall sgiwadl (0 38 85| cunas?
(o2 ll) g8 ol duais Jo

*Act no. 2015—177 of 16 February 2015 on the modernisation and the simplification of law and procedures in the fields of justice

and domestic affairs (Loi no. 2015—177 du 16 fevrier 2015 relative a la modernisation et a la simplification du droit et des

procedures dans les domaines de la justice et des affairesinterieures), JUSX1326670L. Article 8 of this loid"habilitation gave the

French government the mandate to modernize and simplify its contract law, the law of obligations and the law of evidence in

Book I1l of the Civil Code (Code Civil), to make it more readable and accessible and to guarantee legal certainty and efficacy.
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TAvailable through the website of the Ministry of Justice (Ministere de la Justice), www.justice.gouv.fr/modernisation-de-la-

justice-du-21e-siecle-12563/la-reforme-du-droit-des-contrats-27898.html.

2French Ordinance on the law of contract, the general regime of obligations, and proof of obligations (Ordonnance no. 2016—
131 du 10 fevrier 2016 portantreforme du droit des contrats, du regime general et de la preuve des obligations), JUSC1522466R,

available through www. legifrance.gouv.fr. An English translation can be found at www.textes justice.gouv.fr/dossiers-

thematiques-10083/loi-du-170215-surla-simplification-du-droit-12766/traduction-de-lordonnance-du-10-fevrier-2016-en-

langue-anglaise-28998.html. This translation was used when quoting the new provisions.

3Bill to ratify regulation Nr 2016—131 of 10 February 2016 on the reform of contract law, the general regime of and evidence of
obligations (Projet de loiratifi ant I'ordonnance No 2016—131 du 10 fevrier 2016 portantreforme du droit des contrats, du regime
general et de la preuve des obligations), JUSC1612295L (6 July 2016).

“Recent developments can be followed at the blog Reforme du droit des obligations, http://reformeobligations.dalloz.fr.

>See French Ministry of Justice, www.justice.gouv.fr/le-garde-des-sceaux-10016/consultation-publiquesur-la-reforme-de-la-

responsabilite-civile-28940.html.

121


http://www.justice.gouv.fr/modernisation-de-la-justice-du-21e-siecle-12563/la-reforme-du-droit-des-contrats-27898.html
http://www.justice.gouv.fr/modernisation-de-la-justice-du-21e-siecle-12563/la-reforme-du-droit-des-contrats-27898.html
http://www.textes.justice.gouv.fr/dossiers-thematiques-10083/loi-du-170215-surla-simplification-du-droit-12766/traduction-de-lordonnance-du-10-fevrier-2016-en-langue-anglaise-28998.html
http://www.textes.justice.gouv.fr/dossiers-thematiques-10083/loi-du-170215-surla-simplification-du-droit-12766/traduction-de-lordonnance-du-10-fevrier-2016-en-langue-anglaise-28998.html
http://www.textes.justice.gouv.fr/dossiers-thematiques-10083/loi-du-170215-surla-simplification-du-droit-12766/traduction-de-lordonnance-du-10-fevrier-2016-en-langue-anglaise-28998.html
http://reformeobligations.dalloz.fr/
http://www.justice.gouv.fr/le-garde-des-sceaux-10016/consultation-publiquesur-la-reforme-de-la-responsabilite-civile-28940.html
http://www.justice.gouv.fr/le-garde-des-sceaux-10016/consultation-publiquesur-la-reforme-de-la-responsabilite-civile-28940.html

2017 ysaudd 20 dddal! — Adeal! 409N Gl b Ame- elall Cemdl i 3S o

s lad] Ll « ( Gadl ouand! oo Bugazell 1128 5alL1) wdall dosal by dS cad) elad] Lol g yall
Ay 1 I5oms] 2510 Ly () cniaal! (8 5upuzedl 11771 8L1) 3sdall 1931 IS 3 Budaasll Lo g, il
31 ol 9o Lty o (Gall guasdl (3 susazdl 1195 8alL1) &5,all Ca g lall e by Ldyaad of Zyuaall

(Gl oanll 8 susazdl 12271 55W1) Adsaall jlae ) asaie oY1 deaidy 2l 3

oaill L8 ¥l asd . daall 3 68,8 cuadl e lal] ga SDLSY (s 2 yst ASH ol 0655 Loy
Joelly Adallly Loy dl g uaall slaai¥ IS5 das)l auans @puadl gudpall cniadl oo 1108 Baleld (350l
Osasan O cudlas Laie a9 (0S5 § ctadly bl cuanll (pe 1128 gzl Balll cazeas il el
Lobes Zoeialy coud iall duylas 3 dadulsy ol cud) slal] ¢y cotadl (508G oy Le 9ydia adall
el Sy le wad el ) ALyl Laladly slaai¥l Jie adall § 6551 tgolie pe dlslas ) A3L2YL
lia o) 2(DCFR)&uall s deladl Zas, i) am bl HUSY1 85gauag (PECL) o9¥! sgiall 03l8 (solee
Lol 2y DU 2yl (le8 @ cadld s hbo] doma 06K OF cm ool g5l ol gl el
2 OF o I3 po waall I ¥ P lasd ol coleedl e pgudl 03929 jurG juatdy o Alighs S5
¥ LeS (Gl candl ey 1163 B! 85W1) dpaitll 89 3928 518 9 39250 daSid (L8 o (e
(el oraanll e 2L 8,441 1102 Bugazell 5WL) pladl allaild dzallel waall Jlay) o Sall o I
¥ ) i day Loy A 9¥) lianll SIS« (qudpall Gull cnanll o g ;S izl ore.
oo le 32 0S5 @ Lo aaatl JUayy Luw Lae (plaadl (S ¥ 8,31 siide aaall JUasy LolwlS dalall
el dagday Lles (OS5 590 st 33V 1 o) plall alladdl
oo Jo¥1 Byaall yaws. Jakl cnidndl ge 1177 Bugasd 8ol (& azgs 0 (S LI od! st
2 4 day aaall @ BLLY clellg Boa o Lles pue Lady (gl dae § boyd o) Bolll ola
Sl sl adally Ludyd cuads wal aladl (ol i Jie (M1 ad (gudyall guadll gesaty @ (csiSe
okd elld ) 8Ll A ssde § dpdwadd) bgyddl Jem 1993 A 13 saall @ld & ¥
st (a8 @I Ludyd o e Slas ol dawdas o oly wlie oS> e Gyt gudyall Gslatll casl]

TAn overview of the new provisions and the new numbering of the Civil Code can be downloaded as a supplement to the Dalloz

Code Civil 2016: www.editions-dalloz fr/livre-blanc-reforme-du-droitdes-obligations. The explanatory memorandum referred to

below is the ‘Rapport au Président’ of 11 February 2016.

Joal ¢y Leasdy (po9 Ll b i) igilall 7 3901l 529 (common law) zllial den S 2l pe dsladl day, 8l mllaias Liall|?
(p=AL)

3See further, .M. Smits, Contract Law: A Comparative Introduction, p. 77 et seq.

“Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, [1993] OJ L 95/29.

SArticle L 442—6-1 of the French Code of Commerce (Code de Commerce).
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1Cass. Civ. 6 March 1876, D. 1876.1.93 (Canal de Craponne).
2See F. Auque, ‘L'Ordonnanceréformant le droit des obligations: les nouveaux articles 1171 et 1195 du code civil,

Actualitejuridique Droit Immobilier (2016), p. 184.
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TCass. Civ. 11 May 2005, RTD Civ. 2005, 596 (Belhadji/Les Batisseurs du Grand Delta).
2See, .M. Smits, Contract Law: A Comparative Introduction, p. 59 et seq.
30n which C. Grimaldi, ‘Quandune obligation d'informationen cache uneautre: inquiétudes a I'horizon’, RecueilDalloz (2016), p.

10009.
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1Th e term ‘remedes’ is not used in the new regulation because it would too much resemble the common law terminology, see M.
Mekki, ‘L'ordonnance no 2016—131 (...). Le volet droit des contrats: I'art de refaire sans défaire’, RecueilDalloz (2016), p. 494.

(s All) sl il o L1 355, Lia?
3Cass. 15 June 1892 (Boudier/Patureau-Mirand), D.P. 1892.1.596.
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"The famous ex Article 1134 of the (old) Civil Code no longer exists. The equally famous ex Article 1382 of the (old) Civil Code on
tort liability was renumbered and is now Article 1240 of the Civil Code.

20n these principles, M. Mekki, RecueilDalloz(2016), p. 494.

3Ibid,, p. 494,

*On which R. Susskind, 7# e Future of Law (Oxford University Press, 1998).
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N. Rontchevsky, Actualitejuridique Contrarsd affaires, Concurrence, Distribution (2016), p. 14—15,18.

2See further, A. Bénabent and L. Aynes, ‘Réforme du droit des contrats et des obligations: apercu general’, RecueilDalloz(2016), p.

434.
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*Algemenebeleidsnotajustitie 10 November 2015, Doc. KamervanVolksvertegenwoordigers, 54, 1428(2015/2016),

www.dekamer.be/FLWB/PDF/54/1428/54K1428008.pdf, 44.

SE. Dirix and P. Wéry, ‘Pour unemodernisation du Code Civil’, Journal des Tribunaux (2015), p. 625. Seealso F. Peeraer and |.

Samoy, ‘Th e Belgian Civil Code: How to Restore its Central Position in ModernPrivate Law?’, 24 European Review of Private Law

(2016), p. 601; S. Stijns and S. Jansen, Th e FrenchContract Law Reform: Source of Inspiration? (Intersentia, 2016).
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