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Abstract

E-voting that is resulting from technical developments, has many benefits, for its Less
expensive and faster in scheduling results, and improving access to them is more accurately, with
less error rate than that of human and mechanical errors.

However, there are new challenges that appear with every development or new technology,
and the most important of these challenges, is the possibility of abuse of the technology, and one
of its aspects is the so-called (ghost voting), when a member of parliament votes on behalf of
another member of parliament who is actually not present in the Council.

In this paper, we tried to discuss this kind of voting, by defining it as the practice where (the
vote) in the Legislative Council is done while the owner of the Attorney is actually present in the
voting booth. Whether this practice is carried out by another deputy, or by a political party.

Although it may seem impossible for a MP to vote without being present, but there are in fact
several ways that a ghost voting can happen through them, and we can say that it is a practice
that, in fact, exists on a very large scale.
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Summary:

Collective security institutions have critical contributions to the maintenance of international
peace and security, both by reducing the tendency towards the arms or the use of mediation in
the settlement of conflicts between states or termination of civil wars. States are still the front-
line responders to today's threats of collective security system by taking total international
reserves needed to combat poverty, infectious diseases, stop transnational crime, rebuilding and
reconstruction after wars, and reducing terrorism and stopping the spread of hazardous materials.
All of these threats require a capable, responsible states as partners to strengthen the international
community's ability to enforce early action to prevent international conflicts, which eventually
lead to commit further violations of human rights.

Key Words:

Collective Security System, Threat, International Intervention, The lllegal Use of Force,
Terrorism and Transnational Organized Crime, United Nations, Regional Organizations.
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Résumé:
Il est évident, que la reglementation de tout litige judiciaire se termine par un verdict aprés

Un proces équitable, et selon le Code de procédure pénale de sorte que ce procés passe par
plusieurs étapes et procédures clairement définis et énoncées dans la loi pénale. Toutefois, le
nombre croissant de crimes sans étre compenser par une augmentation parallele du nombre de
juges spécialisés -en particulier le nombre de délits mineurs - a contribué a I'accumulation des
proces dans les tribunaux et entraver son rdle de les traiter d’une maniére efficace. Comme il a
également causeé la prescription des procés de plusieurs crimes- en particulier les contraventions-
avant qu’elles soient jugées d’une manicre habituelle en raison de leurs nombre énorme ou/et le
lentement des procédures normales requises qui ne s’appropri€s pas avec ce nombre.

Pour cela, I’application de 1’ordre pénal a élargie d’une maniére sans préceédent, dans la
Iégislation moderne gréce a son réle pratique dans la simplification et la rapidité de la procédure
afin de parvenir a des verdicts qui ne perturbent pas le travail du tribunal et ne nuisent aux
accusés. En conséquence, cet article vise principalement a analyser 1’authenticité de 1’ordre pénal
en raison de ses avantages et son role dans la consécration du principe de la réalisation de la
justice d’une part et 1'économie en formalités de l'autre part.

Mot Clés : Ordre Pénal, Authenticité, proces, litige judiciaire, Procédures pénales.
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Summary:

The law was permit for the trial court to decide to open argument again in
the civil case before rendition of judgment if satisfied that there is justification
for this procedure. Although this decision is subject to the discretion authority
of the trial court, but the authority which granted by the law to the trail court
in this object is not absolute limits. So, what is the legal range for the authority
of the court with regard to open argument again in the civil case? This is what

we sought to answer it in this study.
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(1) For a general picture of the place of international law in South Africa before 1994, see J.
Dugard, International Law. A South African Perspective (1994).
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(*) For an account of the adoption of the Interim Constitution, see van Wyk, 'Introduction to the
South African Constitution', in D. van Wyket al. Rights and Constitutionalism (1995) 131.

() In re: Certification of the Constitution of the Republic of South Africa 1996 (4) South African
Law Reports (hereinafter SA) 744 (CC).
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(1) Case CCT 37/96, unreported.
Y L) taasid) (%)
(2) South Atlantic Islands Development Corporation Ltd v. Buchan 1971 (1) SA 234 (C), at 238.
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(1) Inter-Science Research and Development Services (Pry.) Ltd v. Republica Popular de
Mocambique 1980 (2) SA 111 (T), at 124; Kaffraria Property Co (Pry) Ltd v. Government of the

Republic of Zambia 1980 (2) SA 709 (E), at 712,715.

(2) Dugard, supra note 1, at 41-51.

(3) Supra note 6.

(4) [1977] QB 529 (CA).

(5) Ibid 554.

(6) Ibid, 579.

(7)Kaffraria Property Co (Ply) Ltd v. Government of the Republic of Zambia 1980 (2) 5A 709 (E),
al 715.
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(1)This matter was deliberately left open by Margo J. in Inter-Science Research and

Development Services (Pty) Ltd v. Republica Popular de Mocambique1980 (2) SA 111 (T), at 125.

O 2ol (e 5ol i sy YTV Balall Lalidhi o ¢ Lgle (il Can sac ) (3ukai oSladll o (6l an jiall (%)
Al Il

(2) Keightley, 'Public International Law and the Final Constitution", 12 South African Journal on

Human Rights (1996) 405, at 408.

(3) Sv. Makwanyane 1995 (3) SA 391 (CC), at 413.

(4) Botha, 'International Law and the South African Interim Constitution', 9 SA Public Law (1994)

245, at 255.

(5) Du Toit v. Kntger22 SC (1905) 234, at 238. Nduli v. Minister of Justice 1978 (1) SA 893 (A), at

906.

(6) Inter-Science Research and Development Services (Ptyy Ltd v. Republic Popular de

Mocambique 1980 (2) SA111 (T), at 125; S v. Petane 1988 (3) SA 51 (O, at 56-7.
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(1) See Dugardsupra note 1, at 51-57.

a V) el S 3l Y et ¢ Aanl) Aalud) J8 e saalaad) ) alecai¥) (Sadll e € adl 6 saa il (%)
bl e 53 laa)

(2) See Articles 32 (3) (e), 63(2) (e) and 144. The text of this Constitution, together with a

discussion of its international law provisions, appears in 15 South African Yearbook of

International Law (1989-90). Two of the legal advisers to the 1990 Namibian Constituent

Assembly - Arthur Chaskalson and MarinusWichers - also played a leading role in the drafting of

the South African Interim Constitution.

(3) Section 82 (1) (1) of Act 200 of 1993 empowered 'the President' to carry out this task, but in

practice it has been delegated to Ministers of State, particularly the Minister of Foreign Affairs.

(4) Section 231(2) of Act 200 of 1993.

(5) Section 231(3) of Act 200 of 1993.
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(1) The post-apartheid Parliament relies heavily on committees. Thus a treaty may have to be
approved by several parliamentary committees before it is presented for ratification. See 1995
Annual Survey of South African Law, 76-79.

(2) Botha, 'Incorporation of Treaties under the Interim Constitution: A Pattern Emerges', 20
South African Yearbook of International Law (1995) 196.

(3) The upper house under the 1996 Constitution is the National Council of Provinces. It
replaces the Senate of the Interim Constitution.
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(1) Keightley. supra note 14, at 412.

(2) Section 231 (2) of the Interim Constitution provides that 'Parliament shall ... be competent
to agree to the ratification of or accession to an international agreement negotiated and
signed' by the executive.

(3) This interpretation was spelled out in a letter from the Minister of Foreign Affaire to other
ministen, titled 'Procedures for the Conclusion of International Agreements', of 13 June 1994.
(4)See article 14 of the Vienna Convention on the Law of Treaties which emphasizes the
intention of parties in deciding whether a treaty requires ratification or not This principle was
approved by the South African Appeal Courtin Sv. Eliasov1967 (4) SA 583 (A).
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(1) See, for example, Foster v. Neilson 27 US (2 Pet.) 253 (1929); See Fuji v. California 242 P 2d

617 (1952), 19 ILR 312 (1952).

(2) R.Y. Jennings and A. Watts (eds.), Oppenheim 's International Law Vol. | (9th ed, 1992) 1253.

(3) Section 231(l)of Act2000f 1993.

(4) See Botha, supra note 16, at 253-4; Dugard, "International Law and the 'Final Constitution'",

11 South African Journal on Human Rights (1995) 241, at 24.

(5) Articles 54 and 56.

(6) Section 231(5).
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(1) See further on this subject, Dugard, The Influence of Internationa] Human Rights Law on the
South African Constitution', 49 Current Legal Problems (1996) 305; Maluwa, 'International
Human bRights Norms and the South African Interim Constitution 1993', 19 South African
Yearbook of International Law (1993/4) 14.
(2) For an account of these laws, see J. Dugard, Human Rights and the South African Legal Order
(1978).
(3) Schedule 4 of Act 200 of 1993 (emphasis added).
(4) Section 74(2) of Act 108 of 1996 provides that the Bill of Rights may only be amended by a
two-thirds majority vote in the lower house (National Assembly) and by at least six of the nine
provinces in the upper house (National Council of Provinces).
(5) Sections 167, 172 of Act 108 of 1996.
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(1) Section 35(1) of the Interim Constitution required 'a court of law' only to 'have regard to
public international law'.

(2) Dugard, 'The Role of International Law in Interpreting the Bill of Rights', 10 South African
Journal on Human Rights (1994) 208.
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Sl puad el Bsiws) Lidsydl stz Bygar LosSa dusCoetzee o (Gl wliall L ystws)
Al o7 (Wsle AaSlma 3 3lly puasdl Lls) Alussws)Levin N.O. disFerreira o7 c(4y gada (2
LeSlee § 3ls Amgiasdl (§ 3l)) Bester LsBernstein 5 (Lldiad) 3 3xIDRens LsclesY!
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(1) S v. Makwanyane 1995 (3) SA 391 (CC), at 413-14.

.4adl| :e.;JiAS\ ™
(2) Ibid. European Court of Human Rights cases are cited at 425-6, 430, 499; decisions of the UN
Human Rights Committee are cited at 424-5,430,493; and international human rights
conventions are cited at 414,501-2,430,493.
(3) 1995 (3) SA 632 (CO. European Court of Human Rights, at 640-1; 643,645-8; UN Human
Rights Committee, at 640; international human rights conventions, at 639.
(4) 1993 (4) SA 631 (CC). European Court of Human Rights, at 662; international human rights
conventions, at 660-1,663.
(5) 1996 (1) SA 984 (CC). European Commission and Court of Human Rights, at 1036, 1083;
international human rights convention!, at 1020-21, 1033-6, 1083.
(6) 1996 (1)5A 1218 (CC). European Court of Human Rights, at 12-25.
(7) 1996 (2) SA 751 (CC). European Court of Human Rights, at 790-2, 803.
(8) 1996 (3) SA 42 (C). European Court of Human Rights, at 61-66.
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(1) 1996 (3) SA 165 (CC). League of Nation*, United Nations Practice, UN Human Rights
Committee, international human rights conventions, European Court of Human Rights, at 190-
207.

(2) See generally, Dugard, supra note 1, at 330-337.

(3) South Africa became a party to these Additional Protocols in September 1995.

(4) Article 1(4)..

(5) S v. Petane1988 (3) SA 51 (C); Dugard, supra note 1, at 336-7; Dugard, The Treatment of
Rebels in Conflicts of a Disputed Character The Anglo-Boer War and the "ANC - Boer War"
Compared', in A. J. M. Delissen and G. J. Tania (eds.) Humanitarian Law of Armed Conflict
Challenges Ahead. Essays in Honour of Frits Kalshoven(1991) 447.
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(1) Section 199(5) of Act 108 of 1996.
(2) Section 37(8) of Act 108 of 1996.
(3) Section 201 (I)(c).
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(1) Orentlkher, 'Settling Accounts: The Duty to Prosecute Human Rights Violations of a Prior
Regime', 100 Yale Law Journal (1991) 2537; Asmal, 'Victims, Survivors, and Citizens-Human
Rights, Reparations and Reconciliation', 8 South African Journal on Human Rights (1992) 491;
M. CherifBassiouni, Crimes Against Humanity in International Law (1992) 303-508; N. Roht-
Arriaza(ed.), Impunity and Human Rights in International Law and Practice (1995), Chs. 3 and 4.
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(1) Section 232(4) of Ad 200 of 1993.
(2) Clause 22 of Schedule 6 (Transitional Arrangements') to Act 108 of 1996.
(3) Act 34 of 1995.
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(1) If legislation is later enacted to criminalize apartheid retrospectively it seems that this
legislation would be constitutional in terms of section 35(3)(1) of the 1996 Constitution (supra
intext between footnotes 41 and 42). Such a provision did not appear in the 1993 Interim
Constitution.

(2) Sections 20(1) and 19(3)(b)(iii) of Act 34 of 1995.

(3)1996 (4) SA 671 (CC). The judgment of the Cape Provincial Division in this case is reported in
Azanian Peoples' Organization (AZAPO) and Others v. Truth and Reconciliation Commission and
Others 1996 (4) SA 562(C).

(4)Supra notes 45 to 52.
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bia O3Sy Colll clloiieSlacimany Gyall Jodl Oplall 08 13) L Alud gazll Wglns
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Bysball Al whyhall 68U lae¥l § Larss gt OB Ggalakudly (heddy (i ¥1) 2 Sopal
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(1) Section 35(1) of Act 200 of 1993. Supra note 44.

(2)Section 231 (4)of Act 200 of 1993. Text between footnotes 13 and 14 supra.

(3) Art. 49 of the Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field; art. 50 of the Convention for the Amelioration of the Condition of
Wounded, Side and Shipwrecked Members of Armed Forces at Sea; art. 129 of the Convention
Relative to the Treatment of Prisoners of War, art. 146 of the Convention Relative to the
Protection of Civilian Persons in Time of War.

(4) See, for example, resolution 39/72A( 1984).

(5) Art. 1The text of this Convention appears in 13ILM 50 (1974).

(6) See art. 6 of the Nuremberg Charter; art. 5 of the Statute of the International Tribunal for
the Former Yugoslavia; art. 3 of the Statute of the International Tribunal for Rwanda; and art.
18 of the International Law Commission's Draft Code of Crimes against the Peace and Security
of Mankind (1996).

(7) Judgment of 29 July 1988, Series no. 4, reported in 95 MS. 259.
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(1) Inter-American Commission of Human Rights. Reports nos. 28/92 and 29/92 (2 October
1992).
(2) Art. 688, para. 26; See too the dictum at 689, para. 28.
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(1) 172 CLR 501(1991); 91 ILR 1.
(2) 61 DLR (4*) 85(1989); 82 ILR 425.
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